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1. INTRODUCTIONS 

2. RECOGNITION OF GUESTS 
 

3. APPROVAL OF MINUTES, 

MEETING OF MAY 23, 2017 

4. HEARINGS 

 

A.  1452 BUCKINGHAM RD.  

5. NEXT MEETING: TBD 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  

Persons with disabilities that may require assistance for effective 

participation in this public meeting should contact the City 

Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 

(for the hearing impaired) at least one day before the meeting to 

request help in mobility, visual, hearing, or other assistance.  

 

Las personas con incapacidad que requieren algún tipo de ayuda 

para la participación en esta sesión pública deben ponerse en 

contacto con la oficina del escribano de la ciudad en el número 

(248) 530-1800 o al (248) 644-5115 (para las personas con 

incapacidad auditiva) por lo menos un dia antes de la reunión 

para solicitar ayuda a la movilidad, visual, auditiva, o de otras 

asistencias. (Title VI of the Civil Rights Act of 1964). 



DRAFT 

 

CITY OF BIRMINGHAM  
  STORM WATER UTILITY APPEALS BOARD  

TUESDAY, MAY 23, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 
Minutes of the regular meeting of the City of Birmingham held Tuesday, May 23, 
2017.   
 
Chairman Robert Lavoie convened the meeting at 1:05 p.m. 
 
 ROLL CALL 
 
Present: Board Members Laura Keener, Robert Lavoie, A. James Partridge 
 
Absent:  None 
 
Administration:  Austin Fletcher, Asst. City Engineer 
  Paul O'Meara, City Engineer 
  Carole Salutes, Recording Secretary 
 
1. INTRODUCTIONS   
 
Mr. O'Meara introduced Austin Fletcher to the group. 
 
 
2. RECOGNITION OF GUESTS  
 
Jim Surhigh of Hubbell, Roth & Clark, Inc. ("HRC") 
 
 
3. APPROVAL OF THE MINUTES OF THE MEETING OF MAY 16, 2017 
 
Motion by Mr. Partridge 
Seconded by Ms. Keener to approve the Minutes of May 16, 2017 as 
presented. 
 
VOICE VOTE 
Yeas:  Partridge, Keener, Lavoie 
Nays:  None  
Absent:  None 
 
Motion carried, 3-0. 
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4. ORDINANCE DISCUSSION 
 
Chairman Lavoie asked about the basis that HRC used for establishing Class A 
and B.  The difference between them was 0.125 acres; whereas when you 
looked at Class C, D, and E it was 0.25 acres.  He wanted to have a clear idea 
as to why there was a different delta. 
 
During and subsequent to the last meeting, questions were raised about how the 
Ordinance was structured, and the statistical spread of properties within the 
various Single-Family Residential ("SFR") classes. Mr. Surhigh provided tables 
that contained analysis of  SFR parcel data for each class. Their thought process 
was if they look at all of the parcels, set them all up and take the average, that 
would eliminate a case-by-case discrepancy.  There would be no need to adjust 
the number whenever a parcel is improved.  By using the average number it 
leaves room for the under developed or less developed parcel to grow into a 
more developed parcel.  The tables were prepared to help the board better 
understand the statistical spread of the various properties within each class.  
 
The first table helps clarify how the Equivalent Storm Water Unit ("ESWU") was 
developed for each class, and how many properties helped to influence the final 
number.  
 
The second table clarifies how the percentage of impervious surface goes down 
as the parcel size goes up, and how the final numbers determine the fee charged 
in each class.  
 
The final table pertains to determining how many parcels are near the lower end 
of their range. For example, for the Class B category, there are 3,959 parcels, 
and in Class C, there are 1,716 parcels. If the board decided to change the Class 
B limits to include all properties that are within 0.251 and 0.26, this would result 
in 225 parcels moving out of Class C to Class B.  
 
Mr. Surhigh passed out paper copies of the earlier draft maps that were prepared 
before a final decision was made on how to classify the SFR properties. He 
discussed the maps to help the board understand how the final classifications 
were arrived at.  It was noted that the smaller lots with their houses will be more 
intensely impervious. 
 
Chairman Lavoie expressed his satisfaction with the work that HRC has done.  
He felt that reasonable runoff potentials have been determined for the various 
classes.   
 
Moving forward, Mr. O'Meara noted it is important to consider the direction the 
board is given relative to how it is directed to operate within the Ordinance.  He 
highlighted several pertinent paragraphs from the Ordinance: 
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Sec. 114-402 
 
(c) Any property owner liable for a storm water utility fee may appeal the 
determination that the property utilizes the storm water system or the amount of a 
storm water utility fee, including a determination on a reduction in or the 
elimination of the fee under Section 114-402(a) and (b). An appeal may be based 
on the quantity of storm water runoff generated, the reductions established, the 
reductions allocated, or any other matter relating to the determination of the 
storm water utility fee.   
 
Mr. O'Meara observed this implies that it applies to everybody, which can 
encourage SFR owners to calculate their own runoff.  Many owners will be below 
the average, and could appeal the charge, when in fact the ordinance was 
structured to avoid this level of calculation with SFR properties.  He suggested it 
would be appropriate for this board to make a recommendation that the 
Ordinance be fine tuned by the City Attorney to better clarify that that section (c) 
should only apply to Non Single-Family ("NSF") properties.  
 
(d) An appeal under subdivision (c) shall be heard by a storm water utility 
appeals board appointed by the local unit of government. The appeals board 
shall consist of 3 members, 2 of whom shall be licensed professional engineers 
not employed by the local unit of government.  
 
(e) An appeal of a storm water utility fee shall not be brought more than 1 year 
after the fee was billed.  
 
(f) To prevail in an appeal of a storm water utility fee, the appellant shall 
demonstrate in accordance with the requirements of the plan that the use of the 
system by the property is less than the amount used by the local unit of 
government in the calculation of that property’s storm water utility fee, or the 
classification of the property type is in error, or there was a mathematical error in 
the calculation of the fee.   Mr. O’Meara noted that this paragraph has the same 
issues as (c) above.   
 
The Chairman passed around his draft of proposed decision form criteria that 
must be affirmed in order for an appeal to meet Ordinance requirements, built off 
the format prepared for the Hearing Officer.   
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5. HEARINGS 
 
 A. 1452 Buckingham Rd. 
 
Ms. Keener recalled that Mr. Hall's first level of defense was that the impervious 
area fell in line with SFR Class B and further that water drained out onto his lawn 
and therefore he should have a reduction.  Chairman Lavoie noted he has 
demonstrated that his runoff level is less than the average that was used to 
establish the fee.  The body of the Ordinance needed to indicate that half of the 
runoff will be above the average and half will be below. 
 
Mr. O'Meara thought in terms of precedent that if the board were to grant Mr. 
Hall's appeal the conditions presented there could be replicated many times for 
similar properties that would also then seek a similar reduction.  Mr. Partridge 
noted the Ordinance applies to everyone without deviation, but if the board wants 
to make an exception it can. 
 
The Chairman stated this will be a precedent setting decision and whatever the 
board decides will hold true for as long as they are on the board.  He wants to 
make sure whatever the members decide is fair and equitable now so they don't 
have a loophole.  This board is bound by the Ordinance as it is currently written. 
After it has been tweaked all subsequent appeals are based on that Ordinance. 
 
Board members concluded that Mr. Hall could be put in Class B for this calendar 
year.  Meanwhile the City Attorney would modify the Ordinance and next year 
after it has been tweaked all subsequent appeals will be based on that.  
 
Motion by Mr. Partridge 
Seconded by Ms. Keener to request staff to modify the Ordinance so that it 
is consistent with the apportionment method that was developed by HRC, 
Section 114-402 (c), same section (f) to distinguish between SFR versus 
non-SFR.  The ordinance must recognize that the runoff potential varies on 
every lot but that does not mean that someone on the low end of runoff is 
eligible for a credit or less of an invoice than someone that is above the 
average.  All SFR parcels must be treated the same. 
 
VOICE VOTE 
Yeas:  Partridge, Keener, Lavoie 
Nays:  None  
Absent:  None 
 
Motion carried, 3-0. 
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Motion by Ms. Keener 
Seconded by Ms. Partridge to approve Mr. Hall's appeal to be moved from 
Class C to Class B designation through December 31, 2017.   
 
VOICE VOTE 
Yeas:  Keener, Partridge, Lavoie 
Nays:  None  
Absent:  None 
 
Motion carried, 3-0. 
 
Mr. O'Meara indicated that he would copy board members when official language 
has been developed. 
 
 
6. NEXT MEETING:  Tuesday at 1 p.m. in November 2017  
 
 
7. ADJOURNMENT 
 
No further business being evident, the board members adjourned the meeting at 
2:02 p.m. 
 
      
            
     Paul O'Meara, City Engineer  
 
  
 



 

1 

 
 

MEMORANDUM 
 

Engineering Dept. 
DATE:   October 26, 2018 
 
TO:   Storm Water Utility Appeals Board 
 
FROM:  Austin W. Fletcher, Assistant City Engineer 
 
SUBJECT: Appeals for November, 2018 Meeting 

 
 
1452 Buckingham Rd. 
 
Mr. Hall has submitted a request to reinstate the decision granted by this Board on May 23, 2017, 
which was to move his property from Class C to Class B for one calendar year. 
 
It should be noted, that during the same meeting, the Board recommended that the Ordinance 
be modified so that it is consistent with the apportionment method that was developed by HRC.  
It was also recommended that the Ordinance must recognize that the runoff potential varies on 
every lot but that does not mean that someone on the low end of runoff is eligible for a credit or 
less an invoice than someone that is above the average. 
 
On September 11, 2017, the City Commission approved an amendment to ‘Part II of the City 
Code, Chapter 114.  Utilities Article VI.  Storm Water Utility Fee, Section 114.402 – Calculation of 
Fees’ in order to provide clarity on options for appeals on single family residential properties: 
 
City Code Sec. 114-402 
 
(d) A single family residential property owner may appeal the determination that the property 

utilizes the storm sewer system, however, such an appeal shall be limited to the following 
reasons: 

 
1. The size of the lot has been miscalculated; or, 
2. All or part of the storm water runoff drains to an open drainage course, such as a 

river, lake or creek, which affects the quantity of the storm water runoff generated 
that gets into the storm water sewer system. 

   
A copy has been attached for your information and reference. 
 
While it is acknowledged that Mr. Hall’s property may in fact produce less runoff than the average 
Class C parcel, this is not a basis for an appeal per the City Code.  As you may recall, the intent 
of the simplified billing structure for single family homes was to calculate the runoff from all lots 
within each class, and determine a flat charge by dividing the total runoff by the number of 
properties within that class.  By definition, the flat charge represents the average amount of 
runoff each property produces.  Half of the properties will have runoff rates higher than the 
average, while half will have runoff rates lower than the average.  With a relatively small 
impervious surface, Mr. Hall’s property is in the group that have a runoff rate lower that the 
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average.  The billing concept was reviewed and approved in court by the judge that oversaw the 
City’s legal settlement that necessitated this billing system. 
 
SUGGESTED RESOLUTION: 
 
To deny the appeal submitted by Mr. Craig Hall regarding the Storm Water Charge for 1452 
Buckingham Road, as the current charge is consistent with the City’s billing mechanism. 
 



 
 

CITY OF BIRMINGHAM 

ORDINANCE NO. ___ 

 

AN ORDINANCE TO AMEND PART II OF THE CITY CODE, CHAPTER 114. UTILITIES, 
ARTICLE VI. STORM WATER UTILITY FEE, SECTION 114.402 – CALCULATION OF 
FEES 

 

THE CITY OF BIRMINGHAM ORDAINS: 

The City Code, Part II, Chapter 114. Utilities, Article VI. Storm Water Utility Fee, Section 
114.402 – Calculation of Fees, shall read as follows: 

 

Sec. 114-402. - Calculation of fees and appeals.  

(a) Single-family residential ESWU. All single-family residential properties in each of the lot-size 
categories are assigned the same ESWU for that category. The ESWU values for the single-
family residential categories are summarized in the fee schedule.  

Property Type  SFR Class  

Single-Family Residential, 0.125 acres or less  Class A  

Single-Family Residential, 0.126 acres to 0.250 acres  Class B  

Single-Family Residential, 0.251 acres to 0.500 acres  Class C  

Single-Family Residential, 0.501 acres to 0.750 acres  Class D  

Single-Family Residential, 0.751 acres to 1.000 acres  Class E  

Single Family Residential, 1.001 acres or larger  Class F  

  

(b) Non-single family ESWU. The storm water utility fee for non-single family lots shall equal 
the number of ESWU's for a given lot, multiplied by the annual rate established by the city 
commission per ESWU per year. The formula for determining the number of ESWU's per 
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non-single family lot shall be calculated from the amount of pervious and impervious lot 
area as follows:  

Number of ESWU's = 0.15 (TA - IA) + 0.90 (IA) 

  
Average runoff potential of the standard unit/ESWU  

where,  

TA = total area of each lot (reported in square feet);  

IA = impervious area of each lot (reported in square feet).  

(c) Any non-single family residential property owner liable for a storm water utility fee may 
appeal the determination that the property utilizes the storm water system or the amount 
of a storm water utility fee, including a determination on a reduction in or the elimination of 
the fee under subsections (a) and (b). An appeal may be based on the quantity of storm 
water runoff generated, the reductions established, the reductions allocated, or any other 
matter relating to the determination of the storm water utility fee.  

(d) A single family residential property owner may appeal the determination that the property 
utilizes the storm water system, however, such an appeal shall be limited to the following 
reasons: 

1. The size of the lot has been miscalculated; or, 
2. All or part of the storm water runoff drains to an open drainage course, such as a 

river, lake or creek, which affects the quantity of the storm water runoff generated 
that gets into the storm water sewer system. 

(e) An appeal under subsection (c) shall be heard by a storm water utility appeals board 
appointed by the local unit of government. The appeals board shall consist of three 
members, two of whom shall be licensed professional engineers not employed by the local 
unit of government.  

(f) An appeal of a storm water utility fee shall not be brought more than one year after the fee 
was billed.  

(g) To prevail in an appeal of a storm water utility fee, the appellant shall demonstrate in 
accordance with the requirements of the plan for a non-single family residential property 
that the use of the system by the property is less than the amount used by the local unit of 
government in the calculation of that property's storm water utility fee, or for all properties 
the classification of the property type is in error, or there was a mathematical error in the 
calculation of the fee.  

(h) The sole remedy for a property owner who prevails in an appeal of a storm water utility fee 
is a prospective correct recalculation of the storm water utility fee.  

(i) If in an appeal of a storm water utility fee the appeals board finds that the requirements of 
subsection (g) have not been met, that finding is conclusive until the property is modified 
to either increase or decrease the utilization of the system. The property owner remains 
eligible for reduction or elimination of fees under the storm water utility ordinance.  
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(j) A property owner making an appeal shall provide the appeals board with information 
necessary to make a determination.  

(k) A person aggrieved by a decision of the appeals board on an appeal under this section may 
appeal to the circuit court in which the property is located. An appeal to the circuit court 
must be filed within 30 days of the appeals board's decision.  

 

 All other Sections of Chapter 114 Utilities shall remain unaffected. 

Ordained this _____ day of __________________, 2017.  Effective upon publication. 

 

_____________________________________ 
Mark Nickita, Mayor 
 
_____________________________________ 
Cherilynn Brown, City Clerk 
 

 

 I, Cherilynn Brown, City Clerk of the City of Birmingham, do hereby certify that the 
foregoing ordinance was passed by the Commission of the City of Birmingham, Michigan at a 
regular meeting held ___________________, 2017 and that a summary was published 
_____________________, 2017. 

 

_____________________________________ 
Cherilynn Brown, City Clerk 
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